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I. INTRODUCTION

The Nicole Simpson murder has focused public attention on domestic
violence as never before.! Yet despite an unprecedented level of media
coverage and a proliferation of proposed legislation, domestic violence
remains the leading health risk for American women.2

No issue in domestic violence reform is as critical as the need to stop
the repeat batterer before a homicide occurs, committed either by the
batterer or by the victim in self-defense. While a centerpiece of reform in
this area has been court intervention through the imposition of a civil
protection order, a method of swift and effective enforcement of such
orders has been elusive.

The current trend, pushed by some battered women advocates, is to
criminalize all violations of protection orders. This approach is a
misguided continuation of the search for “magic bullet” solutions that has
plagued domestic violence reform. It also relies exclusively on state
prosecutors who are often hostile to filing such charges, particularly when
the batterer’s actions would not otherwise be considered a criminal
offense.3

* Director of Litigation, Families Against Mandatory Minimums Foundation,
Washington, D.C.; Assistant Professor of Law, Stetson University College of Law.
Harvard Law School, J.D. 1986; State University of New York at Binghamton, B.A.
1982. The author served as an Assistant United States Attorney for the District of
Columbia from 1989-93 where he prosecuted many domestic violence cases.

The author wishes to thank Matthew Shafit, Joan Zorza and Professors Robert
Batey and Martha Minow for their helpful comments on earlier drafts. The research
and editing assistance of Karen & Scott Flint, Lorna Salomon, Pamela Rush, Maureen
Godwin and Stacey Bohlman is gratefully acknowledged.

1 See infra note 15 and accompanying text.

2 See infra note 20 and accompanying text.

3 Acts, such as repeated telephone calls, unsolicited letters and visits, are
violations of the stay away or no contact provisions that are often part of a civil
protection order. These incidents can be extremely distressing for the battered woman
although such acts are not otherwise considered criminal conduct or even unwelcome
under ordinary circumstances. Telephone Interview with Linda Osmundson, Director
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Instead, greater reliance should be placed on criminal contempt
sanctions as a remedy for protection order violations. Criminal contempt
sanctions can often be instituted and prosecuted by the offended civil party,
here the battered woman,* and usually require an expedited hearing which
may be critical to her safety.> When coupled with criminal sanctions in
appropriate cases, and incorporated into a comprehensive attack on
domestic violence, the criminal contempt route empowers the battered
woman and assists her in escaping from a violent relationship.6

Part 1I of this Article outlines the social dynamic behind the persistence
of domestic violence in the context of the question, “Why do women
stay?,” and the less often asked question, “Why do men batter?” Part I
also explores the flaws of mandatory arrest laws, which typify the “magic
bullet” approach that fails to address the complex relationship between the
social dynamic of battering and the legal/bureaucratic response.

In Part III, I build on work by Professor Martha Minow’ and explore
the connection between legal language and domestic violence reform.®
Professor Minow has argued that new laws by themselves will not change
the common everyday language that accompanies and excuses domestic
violence. In other words, entrenched cultural attitudes cannot be changed
by legislative fiat. To be effective, legal reforms must purposefully seek to
change this language of acceptance into language of rejection and
disapproval of domestic violence. Only by using transformative legal
language can legislation hope to alter individual beliefs and behavior.
Minow also shows that such transformative language must be crafted with
each actor in the social dynamic in mind—Ilawyers, police officers, judges,
social workers, and above all, victims whose desperate need is for
empowering language, not debilitating “victim talk.”®

I argue in Part III that domestic violence reforms will be more
transformative, and hence more successful, particularly with institutional
actors (e.g., police, prosecutors and judges), if they incorporate and
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4 See infra notes 189-91 and accompanying text.

5 See infra notes 205-06 and accompanying text for statutes mandating expedited
hearings on contempt motions.

6 See infra part IV.B.

7 Professor of Law, The Harvard Law School. Professor Minow has written
extensively on family law, feminism, and legal language. See infra note 132 for a list
of related publications.
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