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Federal Prosecutors and the Clemency Power

On July 7, 2000, President Clinton commuted the
prison sentences of five federal inmates convicted of
drug crimes. In contrast to the January 2001 Marc Rich
pardon debacle or the controversial 1999 FALN commu-
tations, these cases generated little opposition and went
relatively unnoticed by the press. Nevertheless, these
cases are important to the debate over clemency
because each reflects the positive role that clemency
can play in the run-of-the-mill cases that make up the
bulk of the federal criminal docket. These commuta-
tions are also significant because in four of the five
cases, the prosecutors either supported or at least chose
not to object to the petitions. This article discusses
these July 2000 commutations and argues that there
are sound reasons for federal prosecutors to support
clemency petitions in a variety of circumstances.

I. Clemency, the Prosecution Function,

and Mandatory Minimum Sentencing
A. Rationales for the Clemency Power
“Why should we go to the expense and effort of investi-
gating, convicting, and sentencing an offender and then
release him by commuting his sentence? ”* So com-
mented a long-time federal narcotics prosecutor about
the appropriateness of the January 2001 Clinton par-
dons of a dozen or more non-violent drug offenders.
Contrary to this stereotypical prosecutorial reaction,
there are sound reasons for federal prosecutors to sup-
port commutation petitions.” To understand why prose-
cutors might want to support certain kinds of clemency
petitions, one must examine three things: the rationales
that have been advanced for the clemency power, the
fundamental precepts underlying the prosecution func-
tion, and lastly, certain features of the current federal
criminal justice system which produce an unfortunately
large number of disparate and unduly harsh sentences
for which there is currently no remedy but clemency.

A variety of rationales have been advanced for the
exercise of the clemency power. For example, one vein
of clemency theory uses hindsight to examine the fair-
ness of the original sentence. Historically, in this tradi-
tion, clemency could be used to raise doubts about the
validity of the conviction itself.? Today, the more preva-
lent use of hindsight is to examine whether individual
sentences now seem disproportionate, either vertically,
as compared to co-defendants, or horizontally, com-
pared to similarly-situated offenders.*

A second vein of clemency theory looks forward
from the conviction, focusing on the rehabilitative
efforts of the inmate. In this model, the original sen-
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tence was fair, both in some absolute sense and com-
paratively, but subsequent extraordinary efforts by the
individual have demonstrated an unusual degree of
rehabilitation that warrant release.’ Clemency in this
sense can be seen as an exceptional form of parole.s

Finally, some commentators view clemency in a
political context. When exercised on behalf of a promi-
nent individual, as when President Ford pardoned Pres-
ident Nixon, the clemency power is a way to bring
political stability by circumventing a painful and divi-
sive trial? When exercised on behalf of groups of simi-
larly-situated individuals, the clemency power can be
used by the President as a means of setting or advanc-
ing policy goals, as when President Carter pardoned
certain individuals who failed to register for the draft
during the Vietnam War.* While each model is theoreti-
cally distinct, elements of each justification can be
detected in the July 2000 commutations.

B. The Prosecution Function and Clemency

ABA Standard for Criminal Justice 3-12 asserts the well
known maxim that “[t}he duty of the prosecutor is to
seek justice, not merely to convict.” With regard to sen-
tencing, the ABa Standards state that “[t}he prosecutor
should not make the severity of sentences the index of
his or her effectiveness” and should seek “to avoid
unfair sentence disparities.”* For the typical line Assis-
tant U.S. Attorney, a case generally ends when the
defendant is sentenced, the appeal is resolved, and the
case file closed. An evaluation of the fairness of sen-
tencing practices, however, is dependent upon the con-
cept of inter-temporality — the consideration of the
impact of a decision both now and in the future.” Thus,
an effort to truly focus on the fairness of sentencing
requires prosecutors to significantly shift their frame of
reference. With this longer time horizon, clemency can
be the only tool that prosecutors have at their disposal
to function as a hindsight device to account for develop-
ments over the entire length of a defendant’s imprison-
ment. This is true whether the new developments are
defined as rehabilitative efforts by the inmate, short-
ened sentences for co-defendants, or because of a legal
or policy shift that impacts similarly-situated offenders.
For prosecutors who take this long-term view of sen-
tencing fairness, an appropriate use of clemency should
not, therefore, be seen as a “get out of jail free card” for
the lucky (or politically-connected) defendant, but as a
small but important tuning mechanism in which pros-
ecutors can play a supporting rather than an adversarial
role.
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