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INTRODUCTION: SCALIA’S JURISPRUDENTIAL HUBRIS

Justice Antonin Scalia was appointed to the Supreme Court in 1986. Just
months later, the front-runner for the Democratic Presidential nomination re-
sponded to rumors of marital infidelity with this challenge: “If anyone wants to
put a tail on me, go ahead. They’d be very bored.” The Miami Herald took
former Senator Gary Hart’s dare, and the resulting expose on his relationship
with part-time model Donna Rice ended his maverick bid for the Presidency.”
Twelve years into Scalia’s tenure on the Court, President Bill Clinton repeated
Hart’s mistake when he shook his finger at the television cameras and claimed
that he “did not have sex with that woman,” even though Independent Coun-
sel Kenneth Starr was investigating his relationship with Monica Lewinsky.
Both Hart and Clinton violated a self-evident rule of public life: Don’t publicly
challenge your watchdogs when you have something to hide.*
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Justice Scalia has issued a similar challenge to his arena’s watchdog—the
legal academy. Like Hart and Clinton, Justice Scalia revels in his role as critic
of conventional thinking.” With missionary zeal, he attacks his judicial col-
leagues as well as legal scholars for creating a self-serving version of constitu-
tional analysis that usurps the democratic process. In its place, he aggressively
promotes his vision of a “dead” Constitution with a limited role for judicial
intervention. With his critique of mainstream jurisprudence and his claim that
only his methodology is faithful to the Constitution, Scalia has in no uncertain
terms 6thrown down the gauntlet to those he calls the prevailing “law-trained
elite.”

Scalia’s challenge has spawned a veritable academic cottage industry.
Over fifty recent articles focus exclusively on some aspect of his jurispru-
dence,’” while many others incorporate a critique of Scalia’s views on a
particular doctrinal or theoretical subject.’” Nevertheless, no single article
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