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. INTRODUCTION

It is not permitted to . .. us to indulge our feelings of ab-
stract right on these subjects; the law . . . recognises [that]
right . .. although its existence is abhorrent to all our
ideas of natural right and justice.l

[H]ow can I respond to you when you are saying what you
seek is fairness and justice? To be brutally frank, I don’t
know that fairness and justice have much to do with it. . . .
I have to punish you with great severity because that’s
what the law requires me to do.?

The first quote is an excerpt from a judge’s charge to the jury
in an 1833 Pennsylvania case which sent an African-American
slave back to his owner under the hated Fugitive Slave Act.3 The
second is from a federal district court judge in 1996. The judge,
Robert Matsch (D. Co.),* was responding to a plea for mercy from a
first-time offender he was about to sentence to thirty years in
prison for a crack cocaine conspiracy. While separated by one
hundred and fifty years, these two judges shared the same pre-
dicament; each felt bound by oath and office to take away a man’s
freedom under a Congressional act that each personally viewed as
morally bankrupt.

Neither of these statements should be viewed as an isolated
rant from a cantankerous jurist. In fact, there is a long tradition of
American judges using the bench as a bully pulpit to declare laws,
enacted by Congress and upheld by the Supreme Court, morally
wrong. Today, as noted by Judge Matsch, the issue is not slavery
but sentencing. In the last two decades, Congress has dramati-
cally increased the penalties for drug and gun offenses, while si-

1. Johnson v. Tompkins, 13 F. Cas. 840, 843 (C.C.E.D.Pa. 1833) (No.
7,416) (per Baldwin, Cir. J.).

2. Sentencing Transcript at 41, United States v. Williams (D. Colo. Feb.
16, 1996) (No. 94 CR 254 M) (on file with author) [hereinafter Williams Sen-
tencing Transcript].

3. Johnson, 13 F. Cas. at 843.

4. See Williams Sentencing Transcript, supra note 2. Judge Matsch is
nationally known for presiding over the Oklahoma bombing cases. Peter An-
nin & Tom Morganthau, Putting the Plot on Trial (Judge Richard Matsch to
Try the Oklahoma City Bombing Case) NEWSWEEK, Jan. 29, 1996, at 30,
available at 1996 WL 9471141.
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