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FOREWORD

On January 12, 2005, the Supreme Court held that the
United States Sentencing Guidelines were unconstitutional as
mandatory rules, unsettling a sentencing regime that had been in
place since 1987.! While the first order of business for the
criminal justice system has been to implement the Court-created
advisory Guidelines regime, almost immediately the debate began
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1. United States v. Booker, 125 S. Ct. 738, 756 (2005).
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over whether and how to replace the awkward and ill-defined
sentencing process created by Booker’s remedial majority opinion.2
Given the import of the decision, there have already been
numerous conferences about Booker and its aftermath. Rather
than repeat these efforts, this symposium attempted to use the
lens of rhetorical analysis and narrative scholarship to offer a
different perspective on the future of sentencing policy in the post-
Booker era.

Before commenting on the symposium and the articles within,
a brief introduction to the concept of sentencing rhetoric seems
appropriate. I see sentencing rhetoric as a broad umbrella for the
discourse within the criminal justice system and the legislative
process about how punishment is determined and imposed for
criminal offenses. In the courtroom, sentencing rhetoric
encompasses the competing narratives of defendants, defense
lawyers, prosecutors, victims, and probation officers, as well as the
comments of the judge when pronouncing sentence. At the macro-
level, these individual stories are spun and aggregated with the
explicit intent of influencing policy decisions, as well as refracted
by federalism issues and by the power struggle between the
political parties and among the judiciary, executive and legislative
branches.

Before Booker there was little expectation of any major shift
in the dominant sentencing paradigm and hence sentencing
rhetoric had grown formulaic and stifled at all levels of discourse.
Sentencings in the federal system had become mind-numbing
exercises in the arcanity of the Guidelines in which the defendant,
his crime, and any obvious connection to the purposes of criminal
sanctions had long disappeared. Legislative debate was comprised
of not much more than a rear-guard action against continued
conservative initiatives to eliminate the last vestiges of judicial
discretion. However, with mandatory guidelines now eliminated
as an option, all interested parties recognize the post-Booker world
as a moment of both significant opportunity and substantial risks.

2. I say awkward and ill-defined because, under Booker, a district court
judge must still compute the Guidelines range and then superimpose the
additional consideration of § 3553(a) on to their sentencing decision, yet
without clear instructions from the Court about how to weigh the Guidelines
against the statutory factors (other than the overarching standard of
“reasonableness.” Booker, 125 S. Ct. at 767.
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