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The scene: a man is standing outside an apartment building in his neighborhood
getting some air. His wife comes looking for him. As she approaches, another woman
emerges from the building. The wife, believing that her husband has been having an
affair with this woman and that he had been waiting for her to come out, begins to

scream obscenities and moves towards her. The husband, motivated solely by a desire to
stop his wife from creating an ugly public scene, takes his wife by the arms and tries to
pull her away. Called by a neighbor, the police arrive and eventually arrest the husband
for domestic battery for pulling his wife’s arms without permission’

In a school lunchroom, a thirteen-
year-old boy tosses a forkful of ravioli at
a younger boy. The younger boy charges
and a brief scuffle ensues, although no
blows are exchanged. The altercation,
lasting no more than a minute, involves
mostly name calling, and ends with the
older boy holding his food-splattered
victim in a loose headlock. The older boy
is charged in family court with battery
by ravioli!

At a busy airport, a passenger
attempts to carry an oversized bag
through the security station. The guard
notices and blocks the passenger from
passing through the metal detector. The
passenger argues and tries to keep going.
He bumps into the guard, momentarily
shaking the frame of the detector, but
without causing the guard any injury.
With the entire incident on video, a
debate ensues over
whether the police
should charge the
alrport-rage passen-
ger, a well known
public figure, with
battery
Under current
Rhode Island law, all three of these indi-
\'lfluqls would be technically guilty of
criminal bnttery and subject to arrest,
PTOSe_CLItion, and a sentence of up to one
yearimprisonment? These trivial inci-
dents would be considered criminal con-

make no distinction between civil
and criminal battery.”

duct because Rhode Island is one of a
shrinking minority of states that make no
distinction between civil and criminal
battery” In these jurisdictions, any
unconsented touching, no matter how
minor, is sufficient to constitute both a
criminal offense and a tort. Thus, even an
unwanted forkful of ravioli that finds its
mark is sufficient to constitute a criminal
offense. This article contends this dual
definition for battery should be aban-
doned because it over-criminalizes con-
duct which, although offensive, is not
morally or physically harmful enough to
warrant a criminal sanction. Instead, we
advocate that either by statute or by court
decision, Rhode Island adopt the majori-
ty rule set forth in the Model Penal Code
(MPC), which requires bodily harm to
support a criminal conviction for battery,
while continuing to allow an offensive,
unconsented touch-
ing battery to be
pursued as a civil

“...Rhode Island is one of a

shrinking minority of states that

matter!

Our position
is presented in three
parts. Part IT sum-
marizes the com-
mon law roots of criminal battery and its
doctrinal development in Rhode Island.
This inquiry suggests that Rhode Island’s
current battery law should be seen more
as a historic relic than the product of a
reflective policy determination by either

the Supreme Court or the legislature.
Part 111 sets forth the majority rule advo-
cated in the MPC and discusses why this
modern approach to battery is superior.
Lastly, we address the argument that no
change in the law is necessary because
police and prosecutorial discretion is a
sufficient barrier to trivial battery com-
plaints. To the contrary, we argue that in
the current zero tolerance environment
that now holds sway over a variety of
politicized offenses, ranging from domes-
tic and school violence to assaults on
police officers, Rhode Island’s law
enforcement community and its misde-
meanor prosecutors, primarily town
solicitors and their “police prosecutors;
are too often unwilling to dismiss charges
stemming from these trivial incidents.

Il. Criminal battery in Rhode Island
In R.I. Gen. Laws § 11-5-3(a), the Rhode
Island legislature codified two common
law crimes in a single statute — assault
and battery — but it did not further define
the elements of either offense, most likely
because both offenses had established
definitions at common law.” Battery, for
example, was understood to have three
elements: (1) an act or an omission by
the defendant; (2) which produces a
harmful result to the victim; and (3) is
accompanied by the general intent to do
the act or omission It is the scope of the
second element — the severity or harmful-
ness of the physical contact —in which
Rhode Island now stands in the minority.
The Rhode Island Supreme Court
has mentioned the elements of criminal
battery just twice in the last ten years."
In both cases, the Court stated that the
second element of battery requires only
“an offensive contact with or unconsented
touching of [] the body of another...”"
The Court lifted this language from a
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1983 civil battery
case, Proffitt v.
Ricci!® Proffitt
quotes only Prosser
on Torts for the
elements of civil
pattery for this
Janguage - 1.10t an legislature.”
earlier criminal bat-
tery case in Rhode
[sland nor one from a sister jurisdiction!*
Nevertheless, at least historically, the
Rhode Island Supreme Court cannot be
faulted for holding that the elements of
civil and criminal battery are identical. At
early English common law, there were

not clear distinctions between a number
of criminal and civil causes of action”
For example, for serious offenses, physical
punishment co-existed with “payments to
the king, and official or unofficial com-
pensation to the victim or kin.”** Even
after criminal and civil law were separat-
ed into distinctive spheres, some causes
of actions, such as assault and battery,
survived intact as independent actions in
both arenas.!” Moreover, except for proof
of damages, the common law courts con-
tinued to use the same elements for both
civil and criminal battery actions for

“...Rhode Island’s current battery
law should be seen more as a his-
toric relic than a the product of a
reflective policy determination by
either the Supreme Court or the

many years. In fact,
the congruity
between civil and
criminal battery
lasted well into the
modern era and
today survives in
several other juris-
dictions besides
Rhode Island®

The critical question is whether the
Rhode Island Supreme Court’s continued
adherence to the common law definition
of criminal battery is a product of a con-
scious choice or is merely a historic relic
which should be re-examined. A review
of the two modern criminal battery cases
suggests the latter rather than the former,
because in both cases the court’s recita-
tion of the formal elements of battery
was boilerplate that preceded the analysis
of a distinct issue. For example, in State
v. Messa, the defendant was convicted of
second-degree sexual assault’® At trial, he
argued that there was no intent to initiate
sexual conduct and therefore requested a
lesser included offense instruction of
simple assault? The trial court denied the
request but Rhode Island Supreme Court
reversed’ The court used the case to

explain the difference between assault,
which requires an intent to injure, and
battery, which does not? Nevertheless,
although concluding the trial court had
been misled by the request for an assault
instruction (when the proper lesser-
included offense under these facts would
have been battery), the Court felt that the
defendant’s request was sufficient to alert
the judge that there was an appropriate
lesser included defense in the case®

In justifying its reversal for a new
trial, the Messa opinion does discuss how
the facts could conceivably have amount-
ed to just an unwanted touching under
the traditional battery standard* How-
ever, neither the defendant, who clearly
wanted the jury to have the option to
convict on a charge less than sexual
assault, nor the prosecution, raised the
broader issue of whether the standard
for the actus rea of battery should be the
same for criminal and civil battery.
Similarly, in State v. McLaughlin, the
Court’s reference to the elements of bat-
tery takes place as part of a brief discus-
sion of whether the charge of involuntary
manslaughter under a misdemeanor
manslaughter theory was properly sub-
mitted to the jury® Because the defen-
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