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Those who know me know that I am not in full accord philosophically with the
concept of sentencing guidelines, the deprival of discretion from the officer
who must impose punishment . . . but I am committed to the law. The law says
– guidelines. I must abide by those guidelines.1
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Background and Reputation in the Legal Community

Before attending law school, Judge Highsmith graduated from the Georgia Military College
and earned a Bronze Star in the Korean War.  He practiced law for eleven years before
becoming a state judge in Florida.  After five years as a judge, he returned to private practice
until he was nominated to the federal bench by George H.W. Bush in 1991.

Lawyers who practice before Judge Highsmith have a high regard for his legal skills and his
judicial temperament.  They say that Judge Highsmith  “absolutely has a high level of ability”
and “a good legal mind.” He is also considered a hard worker who is “astute” and “is not
easily deceived.”  His courtroom has been characterized as “formal” and he “is not
particularly receptive to delays.”

Civil lawyers on both sides state that Judge Highsmith is “truly even” and “unbiased.”
Another commented that “He approaches each case with a fresh eye.  He does not
predetermine the outcome.”  In criminal trials, defense lawyers say Judge Highsmith is
“neutral to somewhat prosecution oriented.”  Still, defense lawyers concede that defendants
“get their due [and] receive a fair trial.”  Some complain that he could be “a little more
inquisitive of the government.”  With respect to sentencing, lawyers’ opinions vary.
Comments ranged from “he is a light sentencer,” to “he can be tough on sentencing.”  As one
lawyer put it, Judge Highsmith’s sentencing practice “really depends on the case. Sometimes
he sentences at the high end of the guidelines, but I’ve also seen him be much more
reasonable.”

Among his notable rulings in federal cases, Judge Highsmith held in 1992 that the Civil
Rights Act of 1991 was not retroactive, effectively barring an employee from asserting a
claim under the revised statute and from seeking compensatory and punitive damages, costs,
attorneys fees and jury trial.

Judge Highsmith was himself the victim of a violent robbery attempt in 1995.  His assailant
followed him home from a gas station and pistol whipped him in his garage.  As the robber
fled, Judge Highsmith retrieved his own handgun and fired at the assailant’s getaway car.
The robber was caught and convicted in federal court of several weapons offenses for which
he was sentenced to 272 months in prison.
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Dennis Bacerio
Offense: Conspiracy to Import Marijuana and Cocaine.
Sentence: 188 months.
Projected Release Date: June 22, 2010.

At the time of his sentencing, Dennis Bacerio was thirty seven years
old and had no previous criminal record.  He came to Miami with his
family from Cuba in 1967 and was raised in the United States,
becoming a citizen in 1989.   He finished high school and some
college but for most of his adult life, he had worked in the
extermination business; first for companies such as Terminex and
Orkin, although at the time of his arrest, he was running his own
company.2  Dennis was also married in 1994, with four children,
two from prior marriages, he had three of the children living with
him and his wife, Jacqueline, at that time. His wife also helped
support the family, working with her family’s restaurant business.

Despite being gainfully employed, sometime around 1983, Dennis became involved in a
conspiracy that first brought marijuana and then cocaine into Florida from the Bahamas using
“go-fast boats.”  These boats had hidden compartments constructed below the vessel’s
waterline to conceal their load.  The conspirators would motor down to the Bahamas with
cash and return to the mainland with multi-kilogram loads of drugs.  The group had a stash
house in South Florida from which the narcotics were dispersed to wholesalers. The
government estimated that the organization was responsible for approximately 75 marijuana
and cocaine smuggling trips between 1983 and 1993, although the amount of drugs
attributable to some of the participants was difficult to determine because the crews on the
boats changed from trip to trip.

Dennis became involved in this venture through family friends and his father-in-law, Ramon
Gonzalez, was also indicted and convicted in this case.  The government alleged that Dennis
was a boat crew member on over fifteen trips and participated in the purchase and loading of
the drugs in the Bahamas on the some of these trips.   For purposes of sentencing, the court
accepted the government estimate that Dennis should be held responsible for between 50 and
150 kilograms of powder cocaine. However, he was not considered a leader, manager or
supervisor by the government and the government conceded that Dennis voluntarily ceased
his participation in this conspiracy in 1991, approximately four years before he was arrested
and charged.

After his arrest, Dennis’ attorney negotiated a plea bargain for him.  If he had gone through
with the deal he first made, he would have been eligible for sentence reductions for
acceptance of responsibility, and perhaps, under the “safety-valve” for non-violent, first-time
offenders.  However, the government wanted Dennis to cooperate as well and dangled the
prospect of a substantial assistance motion, which would have allowed the judge to sentence
Dennis significantly below the  applicable ten year mandatory minimum.

Dennis was unwilling to cooperate and after he consulted with another attorney, he decided
he wanted to withdraw his guilty plea.  In his affidavit, he claimed that he had been
frightened into signing the plea agreement after the Customs agents had threatened to
prosecute his wife and other family members.  Dennis denies ever agreeing to cooperate and
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believes that his first attorney gave him bad advice and acted against his interests by
changing his trial date into a plea hearing.3

Judge Highsmith denied Dennis’ motion to withdraw his plea, but the simple fact that Dennis
filed the motion had a significant impact on his sentence.  Obviously, the government had no
interest filing a substantial assistance motion once Dennis repudiated the plea agreement.  He
also lost the reduction for the safety-valve because he refused to make an oral or written
proffer that matched the government’s assessment of his involvement.  At the sentencing
hearing, the government also moved to deny Dennis credit for acceptance of responsibility.

After hearing both sides, Judge Highsmith granted the government’s motion, noting that it
was inconsistent with acceptance of responsibility to plead guilty under oath and then claim,
as Dennis did in his motion to withdraw the plea, that he was innocent.  The total cost of
Dennis’ attempt to withdraw his plea was five offense points, which as a first-time offender,
raised his minimum Guideline sentence from 108 months to 188 months.

At his sentencing, Dennis apologized to his family, who were present in court, telling them
that he realized that he had let them down.  After Dennis spoke, Judge Highsmith first
addressed Dennis’ concerns for his family, telling him that

 . . . when one violates the law and is brought to task for that violation and is
punished, [it] has sort of a boomerang effect.  Your family is going to be punished by
what I do today, not because I wish it; I have great compassion for the loved ones of
those who will stand before this court today, including your loved ones.  That’s one of
the risks.4

In his remarks, Dennis also tried to explain why he had moved to withdraw his plea.  He told
Judge Highsmith that

All in all, it has been a very, very confusing one year. . . .   I have never been
[through] anything like this before. . . .   I don’t know about the rest of the people , but
I can tell you that its . . . extremely hard to really swallow anything like this.

Yes, you are right, I did stand here before you a few months ago, and like you said,
under oath, I did accept certain responsibilities . . . but the pressure all around me was
tremendous, and I for one would rather spend the rest of my life in jail if it means that
my family, my kids would be not be [prosecuted].

I was extremely afraid of the consequences that I thought could happen.  And again,
maybe it was because I was very naive [and] had never been in a situation like this
before.  So, therefore, I did what I had to do or I did what I thought was right at the
time, and for that, I apologize.5

In their colloquy, Judge Highsmith acknowledged the stress that Dennis must have
undergone, particularly given his voluntary withdrawal from the conspiracy several years
before the indictment, telling him

[T]here is no question in my mind that over the years, after you withdrew from the
conduct that brought you here, you were being punished. Why?  Its only human.
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Only human . . . to wait for the other shoe to drop.  I’m sure that . . . you . . . suffered
from anxiety, wondering when or if the conduct would be discovered, and . . .
[whether] you would be brought to task to face the consequences of your conduct.6

Nevertheless, Judge Highsmith explained to Dennis that he had no choice once the
government moved to deny him credit for acceptance of responsibility and the safety-valve.
He told Dennis that

I sincerely regret that you do not stand before me here with a sentence guideline
where it was; that is 108 months, for I would have sentenced you at the lower end of
the guidelines; that is, 108 months. This I am compelled to do or would have been
compelled to do by the acts of Congress. Those who know me know that I am not in
full accord philosophically with the concept of sentencing guidelines, the deprival of
discretion from the officer who must impose punishment; the judicial officer, in this
case me; but I am committed to the law. The law says – guidelines. I must abide by
those guidelines.”7

With those remarks, Judge Highsmith then imposed the Guideline minimum of 188 months
and added a $20,000 fine, finding that Dennis had sufficient assets.  While not addressed at
the sentencing hearing, Dennis’ lengthy sentence makes even less sense when compared to
the dispositions of his twenty one co-defendants.  Because many of them cooperated, eight
were given probation or suspended sentences with probation.  One was given time served,
another had his case dismissed, and a third was acquitted. Only one defendant received more
time (210 months) and just one other received the same sentence as Dennis.  The rest were
sentenced to terms of 24 months to 135 months. Thus, while Dennis must accept some
consequences for his decision to plead and then try to renege on his agreement, it is also clear
that the extra 6 _ years he must now served had no relationship to his role in the offense or
his relative culpability visa vi his co-defendants.

Dennis’ conviction and sentence took its toll on his relationships within his family. He  felt
pressure to pay his fine while incarcerated and thus sold the house where his wife and
children were living.  He reports that after his sentencing his son refused to speak with him
and his wife soon thereafter obtained a divorce.   However, he is still in touch with his other
children and they and his mother are in contact with him.8

He is still bitter about the length of his sentence and his treatment by the system.  He believes
that self-serving informants inflated his role in the conspiracy to help themselves and that the
prosecutors “are only interested in convictions not justice.”9  He complains that as of April
2006, everyone else involved in this case has been released but he will be in prison until
2010.

Compiled from Sentencing Transcript, PSI, letters from inmate, PACER docket sheet.
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